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MEMORANDUM

JAMES KNOLL GARDNER
United States District Judge

This matter is before the court on Defendant Judy
Gemmill’s Motion for Judgnent of Acquittal, which notion was

filed on May 24, 2005.* The Governnent filed a response on

. Thi s Menorandum di sposes of the notion defendant Judy Gemm ||
filed on May 24, 2005. Although defendant filed the notion with an
acconpanyi ng nmenorandum on that date, | deermed the notion to have been filed
on May 20, 2005 because defendant filed a nearly identical docunent, also
titled Defendant Judy Gemmill’s Mtion for Judgnent of Acquittal, on My 20,
2005. Therefore, for the purpose of tineliness, | related the filing date of
the May 24'" notion back to filing date of the nearly identical May 20"
noti on.



June 9, 2005.?2

On February 13, 2007 | entered and filed an O der
denyi ng defendant’s notion for judgnent of acquittal. In
footnote 2 to that Order, | stated that | intended to file a
Menorandum articul ating the reasoning, analysis and authority in

support of that Order. Hence this Menorandum

PROCEDURAL HI STORY

On March 11, 2004, the governnent filed a 33-count
I ndi ct ment agai nst 5 individuals including defendant Gemm || and
her co-defendants Philip Garland, Richard M/ford, David G egory
Herb and Janes Ball antyne. Defendant Genmm || was charged in each
of the 33 counts.

Count One charges each co-defendant with conspiracy, in
violation of 18 U S.C. 8 371. As alleged, the conspiracy was to
make fal se statenents to the United States Departnent of Housing
and Urban Devel opment (“HUD’), in violation of 18 U S.C. § 1010,
and to conmt nmail fraud in violation of 18 U S.C. § 1341.

As charged in the Indictnent, the objective of the
conspiracy was to surreptitiously transfer funds from Garl and
Construction, Inc. to buyers of Garland Construction hones so
that unqualified and marginally-qualified home buyers would

appear to be eligible for governnent-insured HUD nort gages.

2 Def endant filed a reply on Septenber 6, 2005, and the governnent
filed a surreply Septenber 16, 2005.
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Counts Two through Twenty-Ei ght and Thirty through
Thirty-Three charge defendant Genm ||, as well as co-defendants
Garl and and Myford, with naking fal se statenents to HUD. Count
Twenty-Nine and Counts Thirty through Thirty-Three charge co-
defendants Genm ||, Garland and Myford with mail fraud, in
violation of 18 U . S.C. § 1341.

I n Count One defendant Gemm || was al so charged with
ai ding and abetting the conspiracy. In Counts Two through
Thirty-Three she was charged with aiding and abetting the offense
charged in each of those counts. 18 U S.C § 2.

Def endant Genmm |1’ s co-defendants pled guilty before
trial. Defendant Genm || was tried by jury fromApril 11, 2005
to May 6, 2005.

On May 5, 2005, during the jury charge conference, the
government and defendant agreed to submt a redacted version of
the original Indictnent to the jury. |In consecutive order, the
Redact ed I ndi ct ment renunbered Counts One, Fourteen through
Twent y- One and Twenty-Three through Twenty-Ei ght as Counts One
Through Fifteen.?3

On May 6, 2005, the jury returned a verdict of guilty
on each count in the Redacted Indictnent. Additionally, on
May 6, 2005, defendant Gemm || noved for, and was granted, a

fourteen-day period in which to file a notion for judgnent of

s For ease of discussion, unless otherw se noted, whenever | refer

to counts, | refer to themas nunbered in the Redacted | ndictment.
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acquittal. As noted above, defendant filed her initial notion

for judgnent of acquittal on May 20, 2005.

REDACTED | NDI CTMENT

The fifteen-count Redacted Indictnment charged def endant
wi th conspiracy to nmake fal se statenents to HUD to obtain | oans
inviolation of 18 U.S.C. § 371 (Count One)* and false
statenents to HUD in violation of 18 U S.C. §8 1010 (Counts Two
through Fifteen). In Count One of the Redacted I|ndictnent
def endant Genm || was al so charged with aiding and abetting the
conspiracy, and in Counts Two through Fifteen she was charged
wi th aiding and abetting the making of false statenents to HUD
each in violation of 18 U.S.C. § 2.

The charges involved nortgage | oans for four hone
buyers: Francis K Kadish and Wndy S. Kadi sh® (Counts Two,
Three and Four), Ricky Sheely and Robin Sheel y® (Counts Five,
Si x, Seven and Eight), Tracy Townsend’ (Counts N ne, Ten and
El even) and Nathan R Powers and Kristi L. Wl f8 (Counts Twel ve,

Thirteen, Fourteen and Fifteen).

4 In the Redacted Indictnment, defendant was not charged in Count One

with conspiracy to conmt mail fraud.

5 See Government Exhibit 298, a HUD-1 form

6 See Government Exhibit 358, a HUD-1 form
7 See Government Exhibit 410, a HUD-1 form

8 See Government Exhibit 334, a HUD-1 form
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The charges alleged that falsifications were made in

HUD-1 Settl enment Sheets, Loan Applications, Gft Letters and

HUD- 1 Addenda, as foll ows:

HUD- 1
Count Two ( Kadi sh)
Count Five ( Sheel y)
Count N ne ( Townsend)
Count Twel ve ( Power s)

Loan Application

Count Three ( Kadi sh)
Count Seven ( Sheel y)
Count Ten ( Townsend)
Count Fourteen ( Power s)
Gft Letter
Count Four ( Kadi sh)
Count Ei ght ( Sheel y)
Count El even ( Townsend)
Count Fifteen ( Power s)

HUD- 1 Addendum

Count Si x ( Sheel y)
Count Thirteen ( Power s)
SENTENCE

Def endant was sentenced on March 6, 2007.

At that tine

i nposed a sentence of 30 nonths inprisonnment,® to be foll owed

24 nmont hs on each of Counts Two through Fifteen

9

| inposed a sentence of 30 nonths inprisonnent on Count One and

concurrently.
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by three years of supervised rel ease, ® $74,785.00 restitution to

HUD, ** and a mandatory $1, 500. 00 speci al assessment to the United

St at es.
STANDARD OF REVI EW
Def endant’ s post-trial notion was filed pursuant to
Federal Rule of Crimnal Procedure 29. 1In reviewing a Rule 29

notion, the court nust determ ne whether any rational trier of
fact could have found proof of guilt beyond a reasonabl e doubt
based upon the avail abl e evidence presented. 1In the course of
reviewi ng the evidence, a district court nust review the evidence

in the light nost favorable to the prosecution. United States v.

Smith, 294 F.3d 473 (3d Cr. 2002).

Further, in deciding whether a jury verdict rests on
legally sufficient evidence, | amnot permtted to weigh the
evi dence or to determne the credibility of the w tnesses.
Moreover, a finding of insufficient evidence to convict should be

confined to cases where the prosecution’s failure is clear. |d.

10 | directed defendant to be placed on supervised rel ease, upon
rel ease frominprisonnent, for a termof three years on Count One and terns of
one year each on Counts Two through Fifteen, all such terns to run
concurrently.

1 | directed defendant Judy Gemnmill to pay $74, 785.00 of the

$525,346. 00 total restitution owed to HUD. Previously, co-defendant Philip
Garl and pai d $450,561.00 of the total restitution to HUD
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CONTENTI ONS OF THE PARTI ES

Def ense Contentions
Def endant Gemrmi || contends that she is entitled to a
j udgnment of acquittal on each count of the original Indictnent.
I n support of her position, defendant asserts the follow ng:
(1) The Doubl e Jeopardy C ause of the Fifth
Amendnment to the United States Constitution
requires entry of judgnment of acquittal on Counts
Two through Thirteen, Twenty-Two, and Twenty-Ni ne
t hrough Thirty-Three of the original Indictnent
because the governnent did not submt those counts
to the jury.
(2) The Paperwork Reduction Act,
44 U. S.C. 88 3501-3521, requires entry of judgnent
of acquittal on Counts Three, Four, Seven, Eight,
Ten, Eleven, Fourteen and Fifteen of the Redacted
| ndi ct ment because t he docunents presented did not
contain O fice of Business Managenent nunbers, as
required by 44 U S.C. §8 3507 and 12 C.F.R
§ 506.1(a).
(3) There was insufficient evidence to
convi ct defendant Gemmi ||l on Counts One through

Fi fteen of the Redacted | ndi ctnent.



Gover nment Contenti ons

The governnent contends that the Doubl e Jeopardy cl ause
does not require entry of a judgnent of acquittal on Counts Two
t hrough Thirteen, Twenty-Two, and Twenty-Nine through Thirty-
Three of the original Indictnent. The governnment further
contends that the Paperwork Reduction Act does not require entry
of a judgment of acquittal on Counts Three, Four, Seven, Eight,
Ten, Eleven, Fourteen and Fifteen of the Redacted Indictnent.
Finally, the government asserts that there was nore than
sufficient evidence to support the jury' s verdict on each count

of the Redacted | ndi ctnent.

FACTS

Based upon the evidence elicited at trial, which the
jury apparently believed, the facts as viewed in the |Iight nost
favorable to the governnent as the verdict wnner, are as
fol |l ows.

Bet ween March 1999 and April 2001 defendant Judy
Gemmi || worked for Garland Construction Conpany, a honme-buil di ng
busi ness owned by co-defendant Philip Garland. Ms. Genm || was
a licensed nortgage broker. She worked with co-defendant Ri chard
Myford, who served as the office nmanager and head of the rea
estate sal es departnent for Garland Construction, and with co-

def endants Janmes Bal |l antyne, who was a part-tinme real estate



sal esman with the conpany, and David Gregory Herb, a realtor for
Century 21 who did business with Garland Construction.

Def endant Genmi || and her co-defendants intentionally
lied, actively concealed facts, and got others to do the sane in
order to get the United States Departnent of Housing and Urban
Devel opment (“HUD’) to insure nortgages on houses that were built
and sold by Garland Construction. They nmade it appear to HUD
t hat people who wanted to buy Garland honmes qualified for
federally insured nortgages when they did not.

The programthat HUD adm ni sters through the Federal
Housing Adm nistration (“FHA’) provides government assistance to
peopl e who have trouble qualifying for conventional bank | oans.
In order to pronote hone ownership, the federal governnent,
through its FHA nortgage i nsurance program guaranties that if
t he homeowners stop naking their nortgage paynments and the hone
goes into foreclosure, the government will pay the private
nort gage conpany or |lender the full remaining debt on the
nortgage. |In doing so, the federal governnent insures the |ender
agai nst any loss, thereby elimnating all of the risk to the
| ender.

The governnment will not take an unlimted risk. HUD
requires that |enders ensure that hone buyers have the ability to
pay the requisite nortgage and that they are reasonable credit

risks. Specifically in order to qualify for an FHA-insured



nort gage, the hone buyer (or a relative of the hone buyer) nust
contribute three percent of the purchase price of the hone as a
down paynent.

The three percent down paynent cannot cone from anyone
who has an interest in the deal (i.e., sellers, |enders, nortgage
brokers or title conpanies). Although HUD permts a seller to
contribute to closing costs to “sweeten the deal”, HUD does not
allow a seller to contribute any noney towards the down paynent;
and HUD limts the amount that a seller can contribute to six
percent of the purchase price.

Federal |aw requires that honme buyers, sellers and
their representatives fill out certain docunents, including a
settl enent sheet (“HUD-1"), an addendumto the HUD-1 and gift
letters, if applicable. No one is permtted to |lie, msrepresent
or omt material facts which the parties to the transacti on nust
sign in order to apply for, and obtain, a nortgage. In addition
no one can get others to do the lying, msrepresenting or
om tting.

Garl and Construction targeted its sales to first-tine
home buyers who did not have enough noney to pay a down paynent,
who needed a | ow nonthly paynent and did not otherw se qualify
for conventional |oans.

Def endant Judy Gemm || and her co-conspirators lied and

caused others to lie on HUD docunents in order to get HUD to
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provi de FHA-insured |oans. Ms. Gemm || knew that to get private
| enders to issue nortgages insured by the federal governnment, she
had to nmake it appear that the buyers had nore noney or |ess debt
than they really had, or both. To do that, she had to hide facts
from HUD, and persuade others to do the sane.

In order to sell nore houses, builder Philip Garl and
was willing to contribute or | oan noney to hone buyers to assi st
with closing costs. However, Judy Genm || had to conceal, and
had to get others to conceal, the extent of Garland’ s parti -
ci pation because it exceeded what HUD al | owed.

To hi de how nuch noney Garl and put into the hands of
home buyers, defendant Judy Gemm || and others sonetinmes had
peopl e pretend that Garland’ s noney cane froma famly menber or
friend. Ms. Gemm |l would find a relative or friend of the hone
buyer and have that person lie in witing by signing a “gift
letter” falsely stating that he or she had unconditionally nmade a
gift of noney to the hone buyers, when in fact all the relative
or friend did was sign the letter. The noney did not cone from
the relative or friend. It canme fromPhilip Garl and.

In sonme cases, the | ender wanted to see that the noney
for the gift cane fromthe relative s bank account. |In those
cases, defendant Gemm || would have a famly nenber or friend
deposit Garland s cash in their bank account. The famly nenber

or friend would then w thdraw the anmount previously given to them
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by Garland Construction and obtain a certified or treasurer’s
check to be used at settlenent.

In order to make the nunmbers work on the nortgage | oan
application, Judy Gemm || would sonetines pretend that the hone
buyers had done work on the house, called “sweat equity”. In
several cases, the work was not perforned.

Sonetinmes all of the noney which Philip Garl and
secretly gave to the buyer, Garland got back by increasing the
price of the house. When nore noney was needed to have the sale
go through, M. Garland and the hone buyers entered into secret
| oan agreenents that required the hone buyers to repay Garl and at
the sanme tine they were paying the nortgage.

In fact, M. Garland got the honme buyers to sign
prom ssory notes which were not disclosed to the | enders or the
HUD. Defendant Judy Gemmi || notarized prom ssory notes on | oans
to pay back Garl and.

Because many of Garland Construction’s home buyers
could not qualify for a nortgage w thout this deception, several
of themdid not have the financial wherewithal, funds or ability
to make the required nortgage paynents. Several of them
defaulted on their nortgages and | ost their hones to forecl osure.
As a result the governnent was obligated to pay the | enders the

full remaining debt on the nortgages.
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DI SCUSSI ON

Doubl e Jeopardy d ause

Def endant’s first argunent is that a judgnent of
acquittal should be entered on Counts Two through Thirteen,
Twenty- Two and Twenty-Ni ne through Thirty-Three of the original
| ndi ct nent because the governnent did not proceed on those
counts, and, therefore, the Double Jeopardy C ause of the United
States Constitution requires a judgnment of acquittal. |n support
of her argunent, defendant cites one case from 1840 and states
that “[s]ince at |east 1840, if the jury is sworn, and the
prosecution thereafter does not present evidence on a charge,
then the result is acquittal”.?'?

The governnent contends, w thout citation of authority,
that its agreement with the defense to redact the original
| ndi ct rent constitutes a “de facto dism ssal”.®® The governnent
requests an Order clarifying that the redacted counts of the
original Indictnment were di sm ssed agai nst defendant Gemm | | .

I n Defendant’s Reply, she contends, without citation to

authority, that there “is no such thing as a de facto

12 Def endant Judy Gemmill’s Reply to the Governnent’s Response to Her

Motion for Judgnent of Acquittal (“Defendant’s Reply”) at pages 1-2 (citing
United States v. Shoenmmker, 27 F.Cas. 1067, 2 MlLean 114 (C.C.D.111. 1840).

13 CGovernment’ s Response in Opposition to Defendant Judy Gemmill’s

Motion for Judgnent of Acquittal (“Government’'s Response”) at page 2,
footnote 2.
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di smi ssal . "

For the reasons discussed below, | deny defendant’s
notion for judgenent of acquittal on the redacted counts, and
clarify that on May 5, 2005 Counts Counts Two through Thirteen
Twenty- Two, and Twenty-N ne through Thirty-Three of the original

| ndi ct ment were di sm ssed agai nst defendant Gemm || .

Judgnent of Acquittal

The Doubl e Jeopardy clause is contained in the Fifth
Amendnment to the United States Constitution. The text of that
cl ause states, “nor shall any person be subject for the sane
of fense to be twice put in jeopardy of life or linb”. U S. CONST.
amend. V, cl.2.

In a jury trial, jeopardy attaches when the jury is
sworn. The “protection of the Double Jeopardy Clause by its
ternms applies only if there has been sone event...which

termnates the original jeopardy.” Ri chardson v. United States,

468 U.S. 317, 325, 104 S.Ct. 3081, 3086, 82 L.Ed.2d 242, 251
(1984). A defendant is able to “enjoy the full protection of the
Cl ause” by challenging an indictnment before the attachnment of a
subsequent jeopardy. 468 U. S. at 321, 104 S.Ct. at 3084,

82 L. Ed.2d at 248.

14 Defendant’s Reply at page 1.
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Here, defendant Gemm Il is attenpting to parlay the
governnent’s agreenent (to not submt the redacted counts of the
original Indictnent) into a judgnment of acquittal.?®®

Al t hough defendant Gemm || may be correct that the
government i s now unabl e prosecute her for Counts Two through
Thirteen, Twenty-Two and Twenty-N ne through Thirty-Three of the
original Indictnment, neither party has cited authority for the
proposition that the Doubl e Jeopardy principle mandates entry of
judgnent of acquittal upon an agreenent to termnate the original
jeopardy. Additionally, | amnot aware of any authority in
support of that proposition.

However, because the governnent has not submtted the
redacted counts to the jury and because a verdict in this case
has been entered, the trigger for protection from double jeopardy
(i.e., termnation of the original jeopardy) may very well have
been net. ®

| f indeed the term nation requirenent has been net, the
protection afforded the defendant is that she may chall enge a
subsequent I ndictnent by arguing that the Doubl e Jeopardy cl ause

bars a second exposure to jeopardy. This protection does not

15 See Notes of Jury Charge Conference held before me on May 5, 2005
(“Charge Conference”), at pages 6-13, 41-42.

16 | decline to determ ne whet her the government may put defendant
Genmill in jeopardy again for the counts redacted fromthe original Indictnent
because the issue has neither been raised nor briefed.
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necessarily mean, however, that defendant Gemm Il is entitled to
j udgment of acquittal for the first jeopardy.
Additionally, defendant’s interpretation of Shoenmaker,
supra, is msplaced. Unlike this case where defendant Genm |
has been indicted once only, in Shoenaker, the defendant was
indicted a second tine after the prosecution entered a nolle
prosequi'” on the first indictnent.*® It was in this procedura
context that the Shoemaker court held that a proceedi ng abandoned
by the prosecution after a jury is sworn “nust be considered
equi valent to a verdict of acquittal” as it relates to the Doubl e
Jeopardy Clause. 27 F.Cas. at 1069-1070, 2 MLean 114.1°
Therefore, | deny defendant’s notion as it relates to
a judgnent of acquittal on Counts Two through Thirteen, Twenty-

Two, and Twenty-N ne through Thirty-Three of the original

| ndi ct ment .
o The literal translation of nolle prosequi means “not wish to
prosecute”. Black’'s Law Dictionary 1074 (8th ed. 2004). |In the 1800's, one

interpretation of nolle prosequi was as “a partial forbearance by the

[ prosecution] to proceed any further, as to sone of the defendants, or to part
of the suit, but still [it] is at liberty to go on as to the rest.” Mnor v.
Mechani cs Bank of Al exandria, 26 U S. 46, 77-78, 7 L.Ed. 47, 61 (1828).

18 A jury had been enpanel ed and sworn in connection wi th defendant

Shoemaker’s first indictnent. Shoemaker, supra.

19 Moreover, | amreluctant to rely on Shoenaker because, as noted in

the opinion, the court had “limted access to books” in rendering its
deci si on. Shoenmaker, 27 F.Cas. at 1069, 2 MlLean 114.
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Di sm ssal of Charges

As stated above, neither party has provided any
authority in support of a doctrine of “de facto dismssal”. |
have researched the issue and am unaware of any such doctrine in
civilian | aw. ?°

Nevert hel ess, Rule 48(a) of the Federal Rul es of
Crimnal Procedure provides that “[t] he government may, with
| eave of court, dismss an indictnment, information or conplaint.”
Additionally, Rule 48(a) provides that “[t] he governnent may not
di sm ss the prosecution during trial w thout the defendant’s
consent.”?!

On May 5, 2005 defendant Gemm ||, defense counsel and
gover nnment counsel each agreed to present the jury with a
redacted version of the original Indictnent. | approved the
agreenent and permtted the governnent to proceed with the
Redacted Indictnment.? Therefore, because the governnent and

def endant agreed not to submt the redacted counts to the jury,

20 | am aware that the concept exists in the mlitary justice system
See United States v. Tippit, 2006 CCA LEXIS 186 (A F.Ct.Crim App. 2006)
(unpubl i shed) .

21 Al though Fed. R Crim P. 48(a) refers to Indictments, Informations
and Conpl aints rather than specific counts in an Indictnent, | believe that
the rule governs this issue. The logical corollary to the power to dismiss an
Indictment in its entirety is the ability to disniss a charge contained within
it. Courts routinely grant a prosecutor’s nmotion to voluntarily dism ss
charges within an Indictnment, albeit usually in connection with a plea of
guilty. See, e.g., United States v. Hollywood Mdtor Car Co., Inc.,

458 U. S. 263, 102 S.Ct. 3081, 73 L.Ed.2d 754 (1982); United States v.
Hawt horne, 806 F.2d 493 (3d Cir. 1986).

22 Charge Conference, at page 41.
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it appears that the government—with the agreenent of defendant
and | eave of court—di sm ssed those charges agai nst def endant
Gemmi | | .

In addition, both the governnent and defendant appear
to characterize the agreenent as a dism ssal of the charges. The
government explicitly characterizes the agreenent as a di sm ssal
of those Counts.?

Def endant Genmill inplicitly characterizes the
agreenent as a dism ssal of those charges because her Menorandum
and Reply each state that the governnent “did not dismss the
ot her counts before the jury was sworn...”, which inplies that
t he government did dismss counts after the jury was sworn. 2

Therefore, | conclude that the governnent dism ssed
Counts Two through Thirteen, Twenty-Two, and Twenty-Ni ne through
Thirty-Three of the original |Indictnent against defendant Genmm ||

at trial.

Paperwor k Reduction Act
Def endant’ s second argunent is that she should be
acquitted of Counts Three, Four, Seven, Eight, Ten, Eleven,
Fourteen and Fifteen of the Redacted Indictnment because the HUD

forms do not contain O fice of Business Managenent (“QOVB’)

23 Governnment’s Response at page 2, footnote 2.

24 Def endant Judy Gemmill’s Menmorandum of Law in Support of Her Mdtion for
Judgnent of Acquittal (“Defendant’s Menoranduni) at page 1; Defendant’s Reply at
page 1.
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nunbers as required by the Paperwork Reduction Act (“PRA").
44 U.S.C. 88 3501-3521; 12 CF.R § 506.1(a).

The governnent argues that the PRA does not shield
defendant Genm ||l fromcrimmnal liability for the subm ssion of
false information in violation of 18 U.S.C. 88 2 and 1010. The
governnment asserts that, although an agency’ s nonconpliance with
44 U. S.C. 8 3507 nay make the subm ssion of certain information
di scretionary, if an individual chooses to submt infornmation, he
or she may be held crimnally liable for any fal se statenents.

For the reasons expressed below, | agree with the
governnent and deny defendant’s notion. ?®

The PRA was enacted to retard the growh of our federal

bureaucracy. 44 U.S.C. 88 3501-3521; Dole v. United

St eel workers of Anerica, 494 U. S. 26, 32, 110 S.Ct. 929, 933-934,

108 L.Ed.2d 23, 31 (1990). Before a federal governnental agency
can collect certain types of information fromthe public, the

agency nust request and receive approval fromthe OMB. 44 U S. C
8 3507. If the OVB di sapproves the request and does not issue an

OMB nunber, the agency, seeking the information, cannot coll ect

25 | do not rule on whether the PRA protection from mandatory

subm ssion of information applies because the resolution of that issue does
not affect the outcome of ny analysis. As discussed below, ny analysis is
unaf f ect ed because | conclude that even if the PRA protection were to apply,
it would not bar defendant’s conviction
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the information. 44 U S.C. 8§ 3507(a).? Record keepers cannot
be required to submt the information if a docunent does not
di splay an OMB nunber. 12 C.F.R § 506.1(a).?*

As stated above, defendant has not provided authority
for the proposition that the PRA can be used as a shield from
crimnal liability associated with submtting fraudul ent
information to the governnent, even if the governnent could not
conpel disclosure of the informati on because of the PRA
Additionally, I amnot aware of any binding or persuasive
authority supporting defendant’s position.

On the other hand, at |least three circuits have
addressed this issue and rejected defendant’s position. Mre

specifically, notw thstanding the requirenents of the PRA, if an

26 The pertinent text of 44 U S.C. § 3507(a) is as follows:

An agency shall not conduct or sponsor the collection of
i nformati on unl ess in advance of the adoption or revision of
the collection of information-—

* k* *

(3) the agency has obtained fromthe Director a
control nunber to be displayed upon the collection of
i nformation.

21 The text of 12 C.F.R § 506.1(a) is as follows:

(a) Purpose. This part collects and displays the control
nunbers assigned to information collection requirenents contai ned
in regulations of the Ofice of Thrift Supervision by the Ofice
of Managenent and Budget (OWB) pursuant to the Paperwork Reduction
Act of 1995, Pub.L. 104-13 State 163, and is adopted in conpliance
with the requirenents of 5 CF. R 1320.8. Information collection
requi rements that are not nandated by statute nust be assigned
control nunmbers by OMB in order to be enforceable.
Respondent s/ recor dkeepers [sic] are not required to conmply with
any collection of information unless it displays a currently valid
OVB control numnber.
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i ndi vi dual nmenber of the public provides a governnental agency
with fraudul ent information—-whether or not in conpliance with the
PRA—the PRA does not protect the individual from prosecution.

United States v. Spitzauer, 1999 U S App. LEXIS 6535 (9th G r

1999) (citing United States v. Hicks, 947 F.2d 1356 (9th Cr

1991); United States v. Sasser, 974 F.2d 1544 (10th G r. 1992);

United States v. Weiss, 914 F.2d 1514 (2d Cr. 1990).

| find the rationale of these three circuit courts to
be persuasive. Thus, | hold that the PRA does not shield
defendant fromcrimnal liability for the voluntary subm ssion of
information in violation of 18 U. S.C. 88 2 and 1010.
Accordingly, | deny defendant’s notion insofar as it
seeks judgnent of acquittal on Counts Three, Four, Seven, Eight,
Ten, El even, Fourteen and Fifteen of the Redacted I|ndictnent

because of the PRA.?2®

Sufficiency of Evidence
Def endant Judy Gemm | 1’s third argunent is that al
fifteen counts of the Redacted Indictnent should be di sm ssed
because there is insufficient evidence to sustain her conviction

on any count. For the follow ng reasons, | conclude that the

28 The issue of whether defendant Germill is entitled to a judgnment

of acquittal for insufficiency of the evidence is discussed bel ow.

-21-



evi dence presented at trial is sufficient to sustain all counts
of conviction.

First, examnation of the trial record as viewed in the
I ight nost favorable to the governnment as the verdict w nner,
reveals that sufficient evidence was elicited and introduced to
support the facts summari zed above, as apparently found by the
jury. Those facts, in turn, support the jury's verdict of guilty
on all counts.

I n support of her argunent that the evidence is
insufficient, defendant Gemm || makes the foll ow ng argunents:
(1) she did not possess the requisite nens rea, or know edge, as
to the falsity of the statenments submtted to HUD, (2) she did
not knowi ngly submt, nor cause the subm ssion of, any false
statenents; (3) she did not know that paynent or reinbursenent of
down paynents or closing costs had not been disclosed previously
in the sales contracts?®; (4) the informati on on the underlying
| oan applications was changed w t hout her know edge; (5) the
| ender had know edge of the source of the funds independent of
the HUD-1 forns; (6) she understood that the | enders, buyers,
HUD, FHA, builder and the builder’s non-profit corporation knew
that the gift noney was comng fromthe builder and that these
letters did not state anything different fromgift letters that

were used by other non-profit corporations; (7) both her

29 Def endant’s Menorandum at page 4.
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co-def endant Richard Myford and Lou Fierro, who worked for a
| ender, told her that the procedure of obtaining noney from
Garl and Construction and transferring it through individuals to
the buyers was legal; (8) she did not type up the information on
t he docunents; (9) she had no control over what was placed on the
HUD-1 forns; (10) the statenents in the settlenent sheets were
not fal se because the HUD-1 addenda di scl ose that the noney cane
in the formof gifts and were, thus, “literally true”>;
(11) not one of the HUD-1 fornms contains an affirnmative
statenent; (12) 18 U. S.C. 8§ 1010 should not be read so broadly as
to inpose crimnal liability for an om ssion; (13) the
prosecution failed to show that any of the statenments charged in
the indictnment were false; and (14) there was no show ng that she
conspired with co-defendants Ball antyne, Herb or Garl and.

Def endant’ s argunents can be broadly characterized as
fol |l ows:

l. She did not know what was goi ng on.
(argunents (1), (2), (3) and (4))

1. Everyone el se involved (| enders, builder,
buyers, HUD and FHA) knew what was goi ng on.
(argunents (5) and (6))

L1l O hers told her it was |egal.
(argunment (7))

| V. This is the way we always did it.
(argunent (6))

30 Defendant’s Reply at page 4.
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V. She did not nmake any fal se statenents or
representati ons.
(argunments (2), (8) and (9))

VI . The information in the docunents was true.
(argunent (10))

VII. The docunents do not contain evidence of a
crinme.
(argunents (11) and (12))

VIIl. The prosecution failed to prove the charges.
(argunents (13) and (14))

El enents of Conspiracy

In order to convict defendant of conspiracy under
18 U.S.C. 8§ 371,%* the governnment nust establish three el ements.
The governnent nust establish (1) that one or nore persons
(2) conspired to commt any offense against, or to defraud, the
United States or one of its agencies, and (3) that one or nore of
the conspirators conmtted an act in furtherance of the

conspiracy. United States v. Cross, 308 F.3d 308, 310 n.1

(3d Gir. 2002).

31 The text of § 371 is as foll ows:

§ 371. Conspiracy to commit offense or to defraud United
St ates

If two or nore persons conspire either to cormit any offense
against the United States, or to defraud the United States,
or any agency thereof in any manner or for any purpose, and
one or nore of such persons do any act to effect the object
of the conspiracy, each shall be fined under this title or

i mpri soned not nore than five years, or both.

If, however, the offense, the commission of which is the
obj ect of the conspiracy, is a msdeneanor only, the

puni shrent for such conspiracy shall not exceed the maxi mum
puni shrent for such m sdemeanor.
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Section 371 refers to two types of conspiracies:
(1) conspiracy to conmt a substantive offense proscribed by
anot her statute (the “offense clause”); and conspiracy to defraud

the United States (the “defraud clause”). United States v.

Al ston, 77 F.3d 713, 718 (3d G r. 1996). Defendant Gemm || is
charged with conspiracy under the offense clause for conspiring
to conmt the substantive offense of nmaking fal se statenents to
HUD in order to obtain loans, in violation of 18 U S.C. § 1010.
In order to sustain a judgnent of conviction on a
charge of conspiracy to violate a federal statute under the
of fense clause of § 371, the governnment nust prove at |east the
degree of crimnal intent necessary for the substantive offense

itsel f. United States v. Feola, 420 U. S. 671, 685-686,

95 S. Ct. 1255, 1264, 43 L.Ed.2d 541 (1975).

In this case, the nens rea requirenent for conspiracy
to make fal se statenents to HUD is the sane as it is for the
underlying offense of making false statenents to HUD in violation
of 18 U.S.C. §8 1010, that is knowing the statenent to be fal se.

US v. Alston, 77 F.3d 713, 718 (3d Gr. 1996). However, the

conspirators do not need to have know edge of whether the object
of their conspiracy violates federal law. 420 U S. at 687,

95 S. . at 1265, 43 L.Ed.2d at 554.
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El enrents of Miking Fal se Statenents to HUD

In order to convict defendant of making false
statenents to HUD in violation of 18 U S.C. § 1010, 3% the
government nust establish three elenents. The governnment nust
establish that defendant (1) nade a fal se statenent in an
application; (2) knew the statenent was fal se; and (3) nade the
statenent for the purpose of obtaining a |oan or insurance from

the lending institution or HUD. 18 U.S.C. § 1010; United States

v. Ellis, 50 F.3d 419, 426 (7" Gir. 1995).

Fal se St at enent
Nei t her party has provided the court with an applicable
test to determ ne whether a statenent submitted to HUD is fal se
and in violation of 18 U S.C. 8 1010. M research has reveal ed
the foll om ng persuasive authority.

A false statenent is a factual assertion. WIIlians v.

United States, 458 U. S. 279, 284, 102 S.Ct. 3088, 3091,

32 Section 1010 provides, in pertinent part, as follows:

§ 1010. Departnent of Housing and Urban Devel oprment and
Federal Housi ng Adm nistration transactions

VWoever, for the purpose of obtaining any loan...with the
i ntent that such loan...shall be...accepted by the

Depart ment of Housing and Urban Devel opnent for insurance,
or for the purpose of obtaining any...nortgage insured by
such Departnent...nmakes, passes, utters, or publishes any
statement, knowi ng the sanme to be false,...or willfully
overval ues any security, asset, or incone, shall be fined
under this title or inprisoned not nore than two years, or
bot h.

18 U.S.C. § 1010.

-26-



73 L.Ed.2d 767, 773 (1982)(superseded by statute* on other
grounds). Factual assertions contained in docunents can be
ei ther expressed or inplied.

There are two types of express factual assertions
contained in docunents. The first type is an express statenent
appearing on the face of the docunent which asserts a fact. The
second type is when information expressly sought is omtted from
a docunent conbined with a signature certifying the conpl et eness
or truthfulness of the information provided in the docunent.

United States v. Waechter, 771 F.2d 974, 978-979 (7'" Cir. 1985).

Unl i ke express factual assertions, inplied factual
assertions do not appear on the face of the docunent. |nstead,
use of a document nakes a factual assertion of those propositions
that are necessarily inplied by the system of statutes, regu-
| ati ons, and announced policies which created the docunent.

VWaecht er, supra.

Finally, neither party has cited binding authority
regardi ng whether a statenent needs to be material. Never-
theless, | conclude that a fal se assertion need not be materi al

as long as the other elenments are net.3* United States v.

33 18 U.S.C. § 1344.

34 Def endant Gemmi || has asserted in her Menmorandum and Reply that
the statenents nmust be materially false, yet she has cited no authority for
that proposition. Therefore, | believe that this issue has not been properly
rai sed. Nevertheless, | address the issue.
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Castro, 113 F.3d 176 (11'" Gr. 1997); see United States v.

Wells, 519 U S 482, 117 S.C. 921, 137 L.Ed.2d 107 (1997).

| note, however, that in the dictumof a 1973 federal
trial court decision, materiality was interpreted as required to
support a conviction for violation of 18 U S.C. § 1010. Uni t ed

States v. Cearfield, 358 F. Supp. 564 (E.D. Pa. 1973)(Becker, J.).

| decline to follow that dictum because the Cearfield decision

predates the United States Suprenme Court decision in Wlls,

supra, which held that because a simlar statute (18 U S. C

8§ 1014) did not specifically include a materiality requirenent in
the text of the statute, evidence of materiality is not necessary
to support a conviction for violation of § 1014. |In § 1010, as

in 8 1014, there is no specific provision requiring materiality.

Mens Rea
Mens rea is the nmental elenent required to be convicted

of acrime. Staples v. United States, 511 U. S. 600, 607,

114 S. . 1793, 1798, 128 L.Ed.2d 608, 617 n.3 (1994). In the
statute at issue, one of the required nental states is know edge,

that is, “knowing the [statenent] to be false”.% 18 U S. C

8§ 1010; United States v. Ellis, supra. Know edge can be inferred

35 The various nental states required in 18 U S.C. § 1010 are “for

t he purpose of obtaining any loan”, “with the intent that such |oan...shal
be...accepted by” HUD, “knowing the [statenent] to be false”, and “willfully
overval ues any...asset, or incone”
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fromevidence. Staples, 551 U. S. at 616, 114 S. C. at 1802,

126 L. Ed.2d at 623 n. 11.

I nt ent
The third elenent is that the statenents be nade for

t he purpose of obtaining HUD-insured |loans. United States v.

Ellis, supra.

Real Estate Settl enent Procedures Act

Cenerally, the Real Estate Settlenment Procedures Act
(“RESPA") 12 U.S.C. 88 2601-2617 applies to all federally rel ated
nmortgage loans.* 24 C.F.R . 8§ 3500.5(a). The purpose of the
act was to reformthe real estate settlenment process. 12 U. S. C
§ 2601(b). A HUD-1 or HUD- 1A, as appropriate, shall be used for
every RESPA covered transaction. 24 C.F.R §8 3500.8. Lines 204-
209 of a HUD-1 form “are used for itenms paid by or on behalf of

the Borrower.” 24 C.F.R PART 3500 Appendi x A

Al di ng and Abetting

In addition to an actor being held crimnally |liable as
a principal for acts that she physically conmtted, she may be
held crimnally liable as a principal for aiding and/ or abetting
the comm ssion of a crinme. 18 U S.C. 8 2. In other words,

18 US.C. 8 2 provides for crimnal liability as a principal even

36 Neither party contests the applicability of RESPA to this case
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t hough an actor does not physically conmt a crimnal act
hersel f. 37

In contrast to 18 U.S.C. 8 2(a), which logically
requires that at least two individuals be principals in an
of fense, 8 2(b) permts one person only to be crimnally |iable

as a principal. United States v. Grasso, 356 F. Supp. 814, 819

(E.D. Pa. 1973) (Hannum J.).

Def endant’ s Know edge

Def endant argues that she did not know what was goi ng
on, but that everyone el se (lenders, the builder, buyers, HUD and
FHA) knew what was goi ng on. The governnent contends that
def endant knew exactly what was happening fromthe begi nning of
the schene and that she fully participated in it fromthe
inception. For the follow ng reasons, | conclude that there is
nore than sufficient evidence to establish the governnent’s
contentions and to support the jury’'s verdict.

Def endant Germi || argues that there was insufficient

evi dence to convict her because the information on the underlying

37 The text of 18 U.S.C. § 2 is as foll ows:
Princi pal s
(a) Whoever commits an offense against the United States or
ai ds, abets, counsels, conmands, induces or procures its
conmi ssion, is punishable as a principal.
(b) Whoever willfully causes an act to be done which if

directly perforned by himor another would be an offense
against the United States, is punishable as a principal.
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| oan applications was changed w t hout her know edge. Defendant
al so argues that she had no know edge of “paynent or
rei nbursenent...of down paynent or closing costs which ha[d] not
been di scl osed previously in the sales contract.”3®

In response the governnent argues that the information
in the |oan applications, like the gift letters, was false
because it did not accurately state the source of the funds that
t he buyers used. The governnment further argues that defendant
Gemmil |, herself, testified that her role in the | oan application
process was to gather the information fromthe buyers for the
initial version of the application, that she would counsel hone
buyers all the way through the financing process, and that she
advi sed the hone buyers to sign the applications.

Government witness Julie Shaffer, the Director of the
Qual ity Assurance Division in the Philadel phia Hone Omership
Center of Housing and Urban Devel opnment, testified that al
seller financial assistance to a buyer nust be reveal ed and
di scl osed on the HUD-1 settlenment sheet forms.3° Defendant
Gemmi || knew fromthe beginning that the true source of the
buyers’ funds was Garland Construction, Inc., not from buyers’
friends and fam |y nenbers, because she arranged to have noney

transferred from Garl and Construction to the hone buyers. She

38 Def endant’s Menorandum at page 4.

39 Notes of Testimony of the Jury Trial (“N.T.”), April 21, 2005, at
pages 11-12.
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al so knew fromthe begi nning that the home buyers could not |ist
t he source of these funds as comng fromthe builder and still
recei ve HUD-i nsured | oans. %

The HUD-1 fornms (that is Governnment Exhibits 298, 334,
360 and 410) do not list Garland Construction as the source of
these so-called “gift funds”, in violation of the HUD rul es as
testified to by Ms. Shaffer.

Addi tionally, defendant Gemm || herself testified that
she hel ped gather | oan transaction docunents for hone buyers and
advi sed and counsel ed t hem about the papers they were to sign.*
There was testinony that defendant Gemm || was aware of, and
facilitated the preparation of, the HUD naterials.* Moreover
there was testinony that defendant Gemm || reviewed docunents,
including the settlenment sheets, before settlenent.®

A review of the record reveals that defendant Genm |
testified that she “always told [Garl and custoners] that [they]
are not allowed to show that [the noney] cones directly fromthe

bui | der.”#*

40 N.T., May 2, 2005, at 80-81
41 N.T., May 3, 2005, at 98-99.
42 N.T., May 2, 2005, at 80-81
43 N.T., My 2, 2005, at 91,97
44 N.T., May 3, 2005, at 31
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Def endant Genm || also testified that she would tel
the borrowers that “their famly nmenber does not have to fund
[the gift to the buyer of the down paynent noney], that it can be
funded by the builder. You re just not allowed to show that the
noney is coming directly fromthe builder.”*

Al'l of the foregoing evidence elicited at trial and the
reasonabl e i nferences which can be drawn therefromis sufficient
to establish that defendant Gemm Il in her role as a nortgage
br oker knew fromthe begi nning of her association with the
homebui | der Philip Garland and Garl and Construction that HUD does
not allow a seller to contribute any noney towards the down
paynment of a home. The evidence is sufficient to establish that
she knew that if the honebuil der or seller contributed any noney
towards the down paynent that the buyer was not entitled to
recei ve HUD-i nsured | oans.

The foregoing evidence is sufficient to establish that
defendant Gemm || knew that Garland Construction, Inc. was
provi di ng buyers of their homes with gifts or loans to be used by
t he hone buyers as part of their down paynent, because defendant
Gemm || arranged and assisted in transferring the noney from
Garl and Construction to the honme buyers. The evidence is also
sufficient to establish that defendant Genm || knew that both

federal |aw and the HUD forms required disclosure of the anmount

45 N.T., May 2, 2005, at 81
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of noney a seller provided to a buyer and the source of noney
used by the buyer for a down paynent.

The foregoing evidence is also sufficient to establish
t hat defendant Genmm || prepared and revi ewed settl enment sheets
and ot her HUD docunents which failed to disclose the required
information. The evidence is also sufficient to establish that
she intentionally and knowi ngly m sl ed buyers into believing that
it was | egal and appropriate for the seller to provide the buyers
wi th down noney, so long as the settlenment sheet did not reflect
that the noney was coming directly fromthe buil der.

In short the evidence establishes that defendant was
fully aware of what was going on fromthe inception, and
accordingly, the evidence is nore than sufficient to justify the

jury’s verdict.

M sr epresent ati ons

Def endant argues that she did not make any fal se
statenents or representations, and that the information in the
docunents was true. Therefore, she argues that the docunents do
not contain evidence of a crine. The governnent contends that
def endant Genm || was responsible for the creation and subm ssion
of false statenents in the |oan applications. For the follow ng
reasons | conclude that there is sufficient evidence to establish

t he governnent’s contentions and to support the jury’'s verdict.
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In this regard defendant Gemm || argues that not one of
the HUD-1 fornms contains an affirmative statenent; that 18 U S. C
8§ 1010 should not be read so broadly as to inpose crim nal
l[tability for an om ssion; that the | ender had know edge of the
source of the funds independent fromthe HUD-1 forns; and that
she had no control over what was placed on the HUD-1 forns.

The governnent’s position is that defendant Genm ||
knew that the HUD-1 forns required a true and accurate picture of
the real estate transaction. |In particular, a true and accurate
pi cture requires disclosure of the anount of noney a seller
provides to a buyer and the source of noney used by the buyer for
a down paynent.“* Thus, according to the governnment, the
representations on the HUD-1 fornms which indicate the anmount of
the “Seller contribution” (line 208) and the anobunt of cash from
the borrower (line 303), respectively, are false, affirmative
statenents. Therefore, the governnent argues that § 1010 is not
bei ng construed broadly.

Def endant Gemmi || further argues that there is
insufficient evidence to prove “the elenent of an of fense under
18 U.S.C. § 1010 [which requires] that she believed these gift

letters were fal se when nade, or that [the gift letters] would

46 Government’s Menorandum at page 16.
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af fect any decision of the direct endorsenent |ender to issue an
FHA i nsured nortgage.”*

According to defendant, her belief canme from her
under st andi ng that the | ender, buyer, HUD, FHA, builder, and the
buil der’s non-profit corporation each “knew the gift noney was
comng fromthe builder” and that these gift letters did not
state anything different fromgift letters that were used by non-
profit corporations.* Al though defendant Genmm || does not
specify on which el enent of the offense of naking fal se
statenents to HUD there is insufficient evidence, |I conducted a
conpl ete anal ysis of each elenent as to whether there was
sufficient evidence for the jury to conclude that the governnent
met its burden on each count of the Redacted I|ndictnent, and

concl uded that there was.

a1 Def endant’s Menorandum at page 2

The government interprets defendant’s notion as arguing that
8§ 1010 requires HUD to have relied on the false statements. The gover nnent
calls this “reliance” and cites authority for the proposition that HUD does
not need to rely on the statenents. Henninger v. United States,
350 F.2d 849 (10th Cir 1965).

Even if defendant Gemmill has sufficiently raised this issue, she
has not cited any authority for the proposition that HUD rmust have actually
relied on the statenents

Theref ore, because defendant has not cited any authority to
support this contention, we consider it waived. Mreover, to the extent that
the issue is not waived, the authority supports the government’'s position that
t he government does not need to prove actual reliance. United States v.
Goberman, 458 F.2d 226, 229 (3d Cr. 1972).

48 Def endant’s Menorandum at page 2
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The governnent asserts that there is anple evidence to
support the jury finding that defendant Gemm || intended to keep
the true source of the funds from HUD even t hough sone of the
i ndi viduals at the | enders and HUD knew the source of the funds.

Addi tionally, defendant argues that the statenents were
not fal se because the HUD addenda di scl ose that the noney cane in
the formof gifts and were, thus, “literally true”.*

Def endant argues that she did not know ngly submt, nor
cause the subm ssion of, a false statenent. The gover nnent
argues that the HUD-1 addenda require that the participants in a
real estate transaction disclose the source of funds used in that
transaction. Further, the governnent argues that because the
filled-out addenda do not disclose the original source of the
funds, that is, Garland Construction, Inc., the addenda are
fal se.

Def endant Genm | 1’s notion for judgnent of acquittal
raises two issues: (1) whether there was sufficient evidence for
the jury to find that defendant had the requisite nens rea to be
convi cted of any offense charged in the Redacted |ndictnment®* and
(2) whether there was sufficient evidence for the jury to

conclude that there was a subm ssion of fal se statenents in

49 Defendant’s Reply at page 4.

50 This is the second of the three elenents of the crine of making

fal se statenents to HUD, discussed above.

-37-



violation of 18 U.S.C. § 1010.° The first issue has been

di scussed in the subsections on Mens Rea and Def endant’s

Know edge, above.

Regardi ng the second i ssue, defendant Gemm || argues
t hat because the honebuilder Philip Garland transferred noney to
a third party (for exanple, a relative of the buyer) with the
expectation that the funds would ultimately be transferred to the
home buyer, then the transfer of the noney fromthe relative to
the buyer was a “gift” fromthe relative. Defendant contends
t hat when the buyer uses this noney to pay part or all of the
down paynent, and the HUD-1 settl enent sheet reflects that the
down paynent is a “gift” fromthe buyer’s relative, then the
settlenment sheet is “literally true”.

On the other hand, the government’s position is that
the builder is laundering the funds through other individuals to
i nperm ssibly fund the buyer’s purchase of the hone. Therefore
t he governnent contends that the down paynent was a gift from
Philip Garland, and not a gift fromthe buyers’ relative.

A representative exanple of this dispute between the
parties is the Sheely purchase and nortgage | oan. The testinony
est abl i shed that Garland Construction gave $3,500.00 to Ri cky and

Robi n Sheely for their down paynent, by transferring the noney to

51 This is the first of the three elenents of the crime of naking

fal se statenents to HUD, discussed above.
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Ri cky’ s nother, Nancy Sheely, and Nancy’s husband, Robert Sheely,
who in turn gave the noney to the Sheelys.* The Redacted

I ndi ctnent alleges that in order to hide the true source of the
funds (Garland Construction) fromHUD and the FHA, falsifications
were made in the HUD-1 settl enment sheet (Count Five), the HUD- 1
addendum (Count Six), the loan application (Count Seven) and the
gift letter (Count Eight).

A review of the HUD-1 addendum in Count Six®® indicates
that there is a certification by the buyers, Ricky and Robin
Sheely, that they have not been reinbursed or paid for any of
their closing costs. There are two additional certifications,
whi ch include a certification by the seller that no additional
| oans exist and that the seller will not reinburse the buyer for
other costs. There is also a signature certifying the
trut hf ul ness and accuracy of the statenents nade by the
settl enment agent in connection with the HUD-1 form

This dispute over the truth or falsity of the
transacti on docunents was a question of fact for the jury. The
jury’'s verdict reflects that the jurors resolved this factual
di spute in favor of the governnent and agai nst the defendant.

| find that a rational trier of fact could have found

beyond a reasonabl e doubt that the noney fromthe honebuil der was

52 N.T., April 19, 2005, at 27-28.

53 Gover nment Exhibit 357.
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not gratuitously given to third parties who then happened to gift
the noney to the buyers. Instead, a rational trier of fact could
have found beyond a reasonabl e doubt that the noney transferred
to the third parties was done in contenplation of the third
parties transferring the noney to the hone buyers. Thus, a
rational trier of fact could have found that the honebuilder’s
transfer of funds to the third party and then to the buyer was in
reality a formof reinbursenent or paynment fromthe builder to

t he hone buyers.

In other words, a rational trier of fact could have
found that fal se factual assertions (or false m srepresentations)
were made in the HUD-1 addenda, as well as in the other
docunents. To phrase this another way, given the evidence, a
rational trier of fact could have concluded that the statenents
in the HUD-1 addenda and gift letters that the down paynent noney
was a gift from persons other than the buil der were
m srepresentations and were not “literally true”.

Therefore the evidence was sufficient to support the

verdict of guilty on Counts Two through Fifteen. >

>4 Def endant appears to contend that the evidence is insufficient to

establish the third of the three el enents of the crine of making fal se
statenments to HUD, discussed above; that is, that the false statenments were
made for the purpose of obtaining a |oan or insurance fromthe | ending
institution or HUD. See Defendant’s Menorandum at page 2.

However, the evidence is nore than sufficient to establish that
defendant’s fal sification of docunents and mi srepresentations to the buyers
and to HUD were made with the intent to get the buyers to sign the false

(continuation of footnote 54):
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Liability as Aider and Abettor

Additionally, at the very l|least, there was sufficient
evidence for the jury to find that defendant is crimnally liable
as an aider and abettor for the offenses charged in Counts Two
through Fifteen of the Redacted Indictnment, pursuant to
18 US.C. 8 2. In other words, a rational trier of fact could
have found beyond a reasonabl e doubt that defendant Gemm |
ai ded, abetted, counseled, or procured the maki ng of statenents
that were false in either the express or inplied sense; that she
knew that the statenents were false; and that the purpose of the
fal se statements was to obtain a HUD-insured | oan on each count.

Specifically the testinony established that defendant
Gemmi ||l reviewed the HUD 1s before closing and counsel ed her
custoners during closing about the docunents they were to sign,
and that she made sure that the fal se HUD-1s and ot her docunents
were signed. In this regard, defendant’s argunent that she did
not type up the information in the docunents i s unconvincing.
Pursuant to §8 2, she does not need to physically prepare the

docunent .

(Continuation of footnote 54):

docunents necessary to obtain HUD approval for FHA-insured nortgage loans to

enabl e her enployer Philip Garland to sell his hones to people who coul d not

afford themwi th the proceeds of governnent-backed | oans for which the buyers
did not qualify.
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Conspi racy

Finally, defendant argues that there is insufficient
evi dence to support her conviction of conspiracy in violation of
18 U.S.C. 8§ 371.° In support of this argunment, defendant
Gemmi || asserts that the prosecution failed to show that any of
the statenments charged in the Redacted Indictnment were either
fal se or enforceable and that there was no show ng that she
conspired with co-defendants Ball antyne, Herb or Garl and.

Mor eover, defendant Gemm || argues that the evidence
shows that co-defendant Richard Myford and Lou Fierro, who worked
for a lender, told her that the procedure for obtaining noney
from Garl and Construction and transferring it through individuals
to the buyers was legal. Defendant al so argued that she | acked
the nmens rea required to be convicted of conspiracy.

The governnent asserts that there was anpl e evidence

for a rational trier of fact to find beyond a reasonabl e doubt

55 The text of § 371 is as foll ows:

§ 371. Conspiracy to commit offense or to defraud United
St ates

If two or nore persons conspire either to cormit any offense
against the United States, or to defraud the United States,
or any agency thereof in any manner or for any purpose, and
one or nore of such persons do any act to effect the object
of the conspiracy, each shall be fined under this title or

i mpri soned not nore than five years, or both.

If, however, the offense, the commission of which is the
obj ect of the conspiracy, is a msdeneanor only, the

puni shrent for such conspiracy shall not exceed the maxi mum
puni shrent for such m sdemeanor.
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that defendant Genm ||l is guilty of Count One, Conspiracy. For
the follow ng reasons, | agree.

At the trial, co-defendant Richard Myford testified
that he had weekly neetings with Philip Garland, the owner of
Garl and Construction. At these neetings they di scussed
everyt hi ng about the Garland Construction business, including
| oans, noneys, and business practices.®* Judy Genmi || attended
two or three of these neetings but it was uncl ear whet her
anyt hi ng i nproper was di scussed when she was present.?>’

M. Mford testified that it was part of Garl and
Construction’s practice to use gift letters as part of the
financing in 85 percent of the cases where the honme buyers
obt ai ned | oans fromlenders.®® |In these cases nbney was given to
parents of the buyers or other relatives by Garland Construction,
but the true source of the noney was not disclosed in the |oans,
and gift letters were prepared that were untrue.®

Ri chard Myford specifically talked wwth Philip Garl and
about the risks associated with funneling noney through buyer’s
relatives. They understood that this violated HUD policies, but

M. Garland nmade it very clear that the corporation would not

56 N.T., April 25, 2005, at 164-166.
57 N.T., April 25, 2005, at 165.
58 N.T., April 25, 2005, at 167-172.

59 N.T., April 25, 2005, at 168, 172.
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m nd the nonetary risks involved, including that the FHA m ght
consi der sone of the loans an illegal inducenent, that Garl and
Construction mght |lose the right to sell FHA | oans, and m ght
even be fined for the ways the FHA | oans were done. ®°

Judy Genmmi || al so understood that they were violating
HUD policies. Richard M/ford and she tal ked about it many
tines.® To justify the fraudulent gift letters, Judy Genml
and Richard Myford reasoned that it was the donors (the buyers’
relatives who received the noney from Garl and and passed it on
to the buyers) who were lying, not thenselves. ®

At the trial, Judy Gemm || testified that she knew
about the gift letters. She knew that it was an ongoi ng existing
practice.® She knew from “Day one” that the gifts were being
funded by Garland Construction.®

When Judy Genmmi || first began working at Garl and
Construction, R chard Myford told her that Garland was going to
be funding the gift letters.® M. Mford told Judy Genmill that

when a check was requested for settlenent on a house purchase,

60 N.T., April 25, 2005, at 172-174.

61 N.T., April 25, 2005, at 174.

62 N.T., April 25, 2005, at 175.
63 N.T., May 2, 2005, at 78-79.
64 N.T., May 2, 2005, at 80.
65 N.T., My 2, 2005, at 83.
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she shoul d send a request over to Garland’ s Lancaster office, and
that all funds for everything came from Lancaster.

During defendant Gemm |1’ s enploynent at Garl and
Construction, M. Mford and defendant Gemm || di scussed many
tinmes the fraud and risks they faced should HUD find out about
the transfers.® Many of the hone buyers, their relatives and
friends testified that defendant Gemm || directed themto fill
out fal se docunents. 8

After defendant Gemm || found out that the governnent
was investigating her role at Garland Construction, she, her
husband and Myford destroyed docunents that were evidence of
their crimnal activity.®

Def endant Gemmi || argued that the governnent presented
no evidence that any of the allegedly fal se statenents charged in
t he Redacted Indictnent were false. Such an argunment has no
bearing on her conviction. This is because success in attaining
the object of the conspiracy is not an elenment of the crinme of
conspiracy. 18 U. S.C. 8§ 371. Moreover, even if evidence
sufficient to support a conviction of the object of the

conspi racy were necessary, the governnent has net this burden.

66 m
67 N.T., April 25, 2005, at 174, and N.T., April 26, 2005, at 39.

68 N.T., April 18, 2005, at 114-116, 129-133, and N.T., April 19,
2005, at 27-28.

69 N.T., April 26, 2005, at 103-109.
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In the previous sections, | have discussed the
sufficiency of the evidence, and found the evidence sufficient to
support defendant’s convictions in relation to 18 U S.C. 88 2 and
1010. | incorporate those sections here. Therefore, | reject
defendant’s argunent on this point.

Def endant Genm || argues that there was no evi dence
that she conspired with co-defendants Bal |l antyne, Herb or Garl and
and that she is, therefore, not guilty of conspiracy.” |
di sagree. Even if the governnent did not neet its burden of
establishing that defendant Gemm || conspired with Ball antyne,
Herb or Garland, the governnent net its burden of establishing
t hat defendant Genmm || conspired with R chard Myford.

In particular, there was testinony by defendant Genm |
herself that she worked with Richard Myford to obtain certified
checks to transfer noney from Garl and Construction to be
transferred ultimately to the purchasers.’ Additionally,

Ri chard Myford testified that he, defendant Gemm || and anot her
person destroyed docunents regardi ng these transactions after
receiving a G-and Jury Subpoena in connection with these

matters. ’?

0 The government did not address this argunent in its response to

def endant’ s noti on.
e N.T., May 2, 2005, at 79

2 N.T., April 26, 2005, at 104-109.
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Under the applicable standard, | find that a rational
trier of fact could have found beyond a reasonabl e doubt that
defendant Genm || is guilty of conspiracy. The record indicates
that she conspired with Richard Mford and others to violate
18 U.S.C. § 1010 and that docunents containing false statenents
were submtted to HUD in furtherance of the conspiracy.

Mor eover, because there was sufficient evidence for the
jury to find that defendant Gemm || is guilty of entering into a
conspiracy with M. Mford, it is immterial whether the
government submitted any evidence that defendant Gemm |
conspired with co-defendants Ball antyne, Herb or Garl and.

Additionally, as stated above, defendant’s know edge as
to the legality of her actions is inmaterial. Defendant Genm |
need only to have intended to enter into the conspiracy and to
submt false statenents to HUD. As additional evidence that
def endant knew that the statenents submtted to HUD were fal se,
co-defendant Richard Myford testified that he had at |east one
conversation with defendant Gemm || in which he told her that he
did not want any part of orchestrating the delivery of noney to
buyers because it “felt like a fraud.”™

Finally, | concluded in the previous sections that
there was sufficient evidence for the jury to find beyond a

reasonabl e doubt that defendant Gemm || had the requisite nens

3 N.T., April 26, 2005, at 39.
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rea to be convicted of the underlying 18 U S.C. 88 2 and 1010

charges. | incorporate those sections here.
CONCLUSI ON
For all the foregoing reasons, | deny defendant
Gemmill’s notion for judgnent of acquittal.
BY THE COURT:

[ s/ Janes Knol |l Gardner

Janmes Knol | Gardner
United States District Judge

Date: July 11, 2007
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